





Highlights from Justice Systems Committee Meeting July 28, 2020

Calendarize discussion with County Supervisors of the role the Mental Health

Commission will have on the following committees, as we should be representing

constituents in each area:

A) Racial Justice Oversight Body

B) Office of Justice Equity

Discussion with (?) of the Outpatient Social Services, of the lack of IT equipment with

cameras to conduct Zoom meetings with clients/consumers

Recommend to the Sheriff Department and the Contra Costa Police Chiefs Association:

A) Ban treating citizen encounters as “the enemy” or a “threat to be handled by deadly
force.” Implement use of PERF training.

B) Require the Sheriff Department and the Contra Costa Police Chief’s Association to
establish 5150 criteria and de-escalation training offered by PERF.

Look at the White Paper from Teresa Pasquini so we can put it on the August agenda

Douglas Dunn volunteered to attend Consultation meeting

Contact the Registrar of Voters to speak to us at the August Executive Committee

meeting regarding the loss of voting places; is there a way the severely mentally ill

population and unhoused population will be able to receive voting materials and vote if

there are address issues; and, can volunteers bring their ballots to the Martinez

headquarters after they are completed by this population?

Contact the Manager of the San Francisco Mobile Crisis Response Team, who work

collaboratively with the San Francisco Police Department.
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Setting Up for Success: The Building Blocks of a Sustainable AOT Program

An AOT program encompassing all nine of the “essential elements” takes planning and
collaboration among a range of community stakeholders. To simplify this process, this paper
identifies ten “Building Blocks” for establishing a new AOT program and maintaining it as a
permanent fixture within a local mental health system:

Building Block 1: Secure buy-in from key leadership.

Building Block 2: Reach a shared understanding of the law and the funding landscape.
Building Block 3: Determine the appropriate level of judicial engagement.

Building Block 4: Establish a mechanism for oversight of participants.

Building Block 5: Create written policies, procedures and forms.

Building Block 6: Hold regular stakeholder meetings.

Building Block 7: Print materials to inform participants of rights and responsibilities.
Building Block 8: Educate stakeholders and the community at large.

Building Block g: Track data for purposes of program evaluation and improvement.

Building Block 10: Mentor neighboring communities.

Maximizing Results: Tips from AOT Practitioners

The Building Blocks offer guidance in developing and sustaining an AOT program but say little
about maximizing results in the day-to-day practice of AOT. This is an area sorely in need of
study. Although a substantial body of research affirms the effectiveness of particular AOT
programs, few of the studies to date have endeavored to measure the impacts of the various
policy choices that AOT programs make.

Until such data is available, the Tips from AOT Practitioners offer advice drawn from a wide
range of AOT experience. They reflect deeply held views of the practitioners consulted on the
policies and practices that allow AOT programs to achieve optimal outcomes for participants.

Tip 1: Foster a culture of respect and compassion.

Tip 2: Deliver comprehensive evidence-based mental health services.
Tip 3: Incorporate a treatment plan into the court order.

Tip 4: Respond appropriately to treatment non-adherence.

Tip 5: Maintain a sufficient duration of commitment for each participant.
Tip 6: Make judicious use of law enforcement partners.

Tip 7: Ensure warm hand-offs upon treatment transitions.

Tip 8: Encourage family and friend engagement.
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Beyond those essential functions, the role of the civil court judge in an AOT program can
vary greatly depending on the community and the particular program’s design. This is
discussed in greater detail in Building Block 3.

Mental health professionals representing community-based, inpatient and psychiatric crisis
services

The community-based clinical team’s primary goal is to engage the participant, with the
ultimate goal of having the participant accept needed treatment, including medication,
voluntarily. Once the AOT order is in place, the clinician works with the participant to
develop a treatment plan, detailing the services necessary for the participant to maintain
stability and achieve their recovery goals while also ensuring accountability to the mental
health authority for delivering needed services. At a minimum, these services must
include case management and psychiatric.care. In coordinating such care, program staff
will need a comprehensive understanding of the underlying treatment funding processes
in the state, and strong relationships to navigate eligibility and funding concerns.

Once the planisin place, the treatment team monitors the participant and provides
documentation to support any motions to the court that may become necessary to
modify or discontinue the AOT order or seek emergency evaluation.

Most participants enter AOT upon hospital discharge.*3 Typically, a hospital psychiatrist
provides necessary documentation so the attorney representing the mental health
authority can file the affidavit or petition for inpatient treatment. The AOT order may or
may not require an additional court hearing post-discharge. The hospital also has an
important role in the enforcement of the AOT order. If participant non-adherence leads
to deterioration to a point requiring hospitalization, the hospital should be open to
receiving the participant back into care.

Crisis services are an important adjunct to the treatment team. Communication between
the treatment team and crisis staff will ensure the sharing of clinical information relevant
to the request for evaluation and the post-evaluation discharge plan. If the evaluation
determines that the participant does not meet criteria for involuntary hospitalization,
crisis services staff should nonetheless encourage the participant to accept medication.
Without collaboration between crisis service providers and community-based AOT
providers, it is difficult to address a participant’s treatment non-adherence effectively
and comprehensively.

Attorney representing petitioner

In any civil commitment proceeding, an attorney for the petitioner (the party seeking
commitment) presents the evidence in support of the petition. Depending upon the
practice of the jurisdiction, this function may be performed by an Assistant District
Attorney (operating in a civil capacity), county counsel, agency counsel, hospital counsel,
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or an independent attorney under contract. The attorney is also responsible for filing
motions, including requests for hearings, requests for evaluation for hospitalization, and
motions to continue and discontinue court orders.

Attorney representing respondents

A person for whom civil commitment is sought is known in legal terminology as the
“respondent” to the court petition." Most states require that such respondents receive
legal representation. Although a few states permit representation in AOT cases by a non-
attorney, this responsibility generally falls to the same legal services provider (such as a
public defender’s office or non-profit legal services corporation) or pool of private
attorneys who represent patients in inpatient commitment proceedings in that
jurisdiction.

Respondent’s counsel must ensure that their client understands their legal rights and
responsibilities before agreeing to participate in AOT. For respondents who exercise
their right to contest the AOT petition, counsel must hold the petitioner to its burden of
proof in establishing that the respondent meets the statutory AOT eligibility criteria (and
in some states, that the proposed treatment plan meets statutory requirements).
Respondent’s counsel should also ensure their client has ample opportunity to
participate in the design and coordination of their AOT treatment plan.

Sheriff and/or police agency

As the law enforcement arm of the court, the sheriff is generally responsible for serving
subpoenas and executing “pick up” orders (authorizing an individual’s transport to, and
temporary detention in, a psychiatric facility for evaluation). In some jurisdictions, a
police department may take on these responsibilities. Whoever executes the orders
would do well to have specialized knowledge, training and experience in dealing with
individuals with mental illness. Where available, Crisis Intervention Team (CIT) officers
should be deployed. It has been shown that CIT officers generally have lower rates of use
of force in the face of participant resistance than non-CIT trained officers.* Efforts to
have mental health staff and police partner for such calls could also be helpful in reducing
negative outcomes.

Peer mentors and consumer/family advocates

Experience from AOT programs points to the benefit of involving peer support specialists
and consumer and family advocates in developing a program that is responsive to the
needs of those it serves.

i Throughout this paper we refer to an individual who has been court-ordered to receive AQT services as a
“participant.” It would be presumptuous to use this term in reference to an individual subject to an unadjudicated
AOT petition. We instead refer to such an individual as a “respondent.”
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look to the court strictly for the order itself and those in which active courts collaborate with
treatment providers to engage program participants — has been driven by basic differences in
how program planners have conceived AOT across jurisdictions. Which path to follow, or
whether to choose one in between, is a fundamental question an implementation team must
grapple with at an early stage of the planning process.

Under the “active court” model, the judge endeavors at the initial AOT hearing to forge a
personal connection with the participant, and sets out expectations for both participant and the
treatment team. The court also conducts regular status hearings, or reviews, with the parties
during the period of the order.

An AOT program of this type has not yet been the subject of published research, and studies of
mental health or drug courts may be inapplicable due to the inherent differences between civil
and criminal courts (such as the use of sanctions and rewards in criminal treatment courts) and
the nature of the populations served. The ample data currently supporting AOT as an evidence-
based practice under certain conditions has been collected entirely from programs that employ
a more limited role for the judge.

Active court AOT programs seek to leverage what has come to be known as the “black robe
effect.” This is the proposition that an AOT participant’s respect for the authority of the court,
and sense of accountability to the court developed through personal interaction, will provide
additional motivation for treatment engagement.

Those who question the efficacy of the active court model suggest that participants may benefit
more from additional time spent in treatment services than at status hearings, and believe that
over-emphasizing the “black robe effect” is not person-centered and places more valence on the
positive impact of the judge over the treatment system than current research supports. It has
also been noted that an active court model may be more challenging to implement in
jurisdictions where court systems are already overburdened, and may prove more difficult to
sustain over time, as particular judges come and go, in that it requires a judge who is
empathetic, personally invested in the effort, and skilled in motivating participants.

On the other hand, many stakeholders involved in active-court AOT programs believe strongly
that the enhanced role of the judge adds significant value. The impact of an active court on
program outcomes is a question in need of empirical study.

In any event, the choice of model for an implementation team need not be binary. For example,
in some AOT programs, judges attempt to engage personally with participants at their initial
AOT hearings, but do not conduct status hearings during the period of the order. Other
programs conduct status hearings with participants who are thought to need such additional
oversight, but not with others.
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A N AL Y S I S A N

C OMMENMNTARY

Voting by People with Mental lliness

Jennifer A. Okwerekwu, MD, MS, James B. McKenzie, DO, MBA,
Katherine A. Yates, BS, Renee M. Sorrentino, MD, Susan Hatters Friedman, MD

While voting laws trend toward universal suffrage, there are still some who encounter barriers in exercising the
right to vote. Citizens with mental illness or cognitive and emotional impairments are especially vulnerable to
exclusion from the political process, contributing to disenfranchisement. Facilitating the process for hospitalized
patients to vote can increase their agency and amplify their voices and concerns. Through exercising their civic
responsibility, psychiatric patients can have a hand in shaping a community in which they feel valued. In this article
we will review the literature about voting, the current voting laws, and our lessons learned facilitating voting by
proxy at Cambridge Hospital in the 2016 U.S. Presidential election, as well as the obstacles encountered. We will
also propose methods to improve implementation of voting by hospitalized psychiatric patients for upcoming

elections.

J Am Acad Psychiatry Law 46(4) online, 2018. DOIL:10.29158/JAAPL.003780-18

Voting is a de '\ming viraie of American society. For
citizens, voting is a fundamental right and part of the
foundation of our clcmouacy The right to freely
elect government representation affirms the impor-
tance of each individual’s contriburtion to the social
fabric and order of our society. While the U.S. Con-
stitution protects this virtue, the right to vote has
often conflicted with the eligibility to vote, an au-
thority defined by each state. These conflicts have
resulted in four constitutional amendments, the
15th, 19th, 24th, and 26th, which affirm that no
citizen should be denied the right to vote on the basis
of race, gender, ability to pay poll taxes, or age, re-
spectively. While these amendments have progres-
sively expanded access to the polls, they do not spe-
cifically grant the right to vote to those with mental
illness or cognitive and emotional impairments. Mis-
understanding and ignorance of voting laws can put
this population at risk of being barred from fully
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joining the fabric of our socicty by being excluded
from the democratic process. In other words, these
citizens are excluded from the full rights of citizen-
ship. Citizenship refers to the civil, political, and so-
cial rights and responsibilities each citizen has in a
democratic society.” People living with mental illness
are often stigmatized and stripped of the benefits of
full citi’/cnsllip due to the perception of mental in-
competence.” “Citizenship-oriented care” is a new
concept in mental health that goes beyond clinical
and personal models of recovery to recognize the impact
of discrimination and disenfranchisement in popula-
tions with mental illness.” It also promotes social inclu-
sion by placing an “emphasis on the person’s rightful
place in society” (Ref. 3, p 20). A citizenship-oriented
approach to recovery is rooted in activism and social
justice. It calls for “socioeconomic and politcal efforts
and a reaching across boundaries of disability and other
barriers ... to recover [the] right to full and valued par-
ticipation in society” (Ref. 3, p 20).

Federal Law

States have the authority to establish vorting qualifi-
cations, as long as thesc qualifications are in line with
federal regulations.” Quallﬁcatlous may be relaced to
xuldcnu),7 uuzcnthp criminal record,” or mental

apduty % In the past, states have used this power to
prevent “undesirable” groups from voting by enact-
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ing laws that established additional barriers to casting
ballots, which in reaction prompred the enacrment
of federal laws. These federal laws include the Voting
Rights Act, the National Voter Registration Act, the
Americans with Disabilities Act, and the Help Amer-
ica Vorte Act.

The Voting Rights Act (VRA) of 1965, which was
enacted to address the obstacles char undermined che
right of African-Americans to vote, was later ex-
panded to require voters with disabilities to be al-
lowed to receive assistance from a person of their
It also prohibits conditioning the right to
The first provision of the act

choice.”
vote on passing a test.'”
ensures that individuals with disabilities can appoint
someone to assist them with voting, but does not
clearly define what is meant by assistance. The sec-
ond provision protects people with mental disabili-
ties from unjust discrimination based on the ability
to complete a test that is vot required of all voters."”

The National Voter Registration Act (NVRA) of
1993 requires voter registration materials to be avail-
able in all state ofﬁces that offer services to people
with disabilities."’ These offices must also provide
assistance in filling out and submitting the forms.'*
As mentioned above, the VRA requires voting stan-
dards to be applied equally to all voters. While the
NVRA allows states to remove registered voters
based on “mental incapacity,” the basis for removal
must be in line with the VRA, which prevents states
from treating individuals with mental di@abilitics dif-
ferently from the gcnu"ll voting populatlon s
important to keep in mind tlml mental illness and
mental disability are not the same as mental incapac-
ity, as the lacter is a legal determination made by a
judge. For example, a person with a mental illness
may have a sudden head injury that results in an
inability to perform the minimum requirements of
voting, and could be determined “mentally incapac-
itated” to vote. However, in this case the person is
not “mentally incapacitated” due to a mental illness,
and can regain the capacity to vote if the head injury
sequelae resolve.

The Americans with Disabilities Act (ADA) pro-
vides thc most robust protection for people with dis-
abilities."" The Act defines disability as “[a] physical
or mental impairment that substanrially limits onc or
more major life activities™ (Ref. 14, section 3). The
ADA bars discrimination on the basis of disability in
all services, programs, and activities providcd to the
public by state and local governments. In terms of

voting rights, Title H of the ADA requires that both
state and public governments ensure that people with
disabilities, including those uudcr gl,lardi:mship,H
have an equal opportunity to vote. “Title I of the
of the ADA prohibirs the establishment of practices
that would prevent individuals (rom voting based on
residence in a hospltal group home, or developmen-
tal disabilities center.”™ The U.S. Dcpamngn[ of Jus-
tice further stated chat the ADA “provisions apply to
all aspects ofvo[ing, including voter registration, site
sclection, and the casting of ballots, whether on
Election Day or during an carly voting process”
(Ref. 16, p 1).

The Help America Vote Act of 2002 (HAVA),
which was passed after the 2000 Presidential election
in wake of the controversy surrounding numerous
disqualified ballots, made significant reforms in the
voting process, including ImMproving access to voting
for the disabled.'” HAVA includes a nonspecific ac-
cessibility mandate that states “[voting systems] shall
be accessible for individuals with disabilities” (Ref. 17,
section 271). This has been intcrpreted to include
people with menrtal disabilities with the capacity to
vote.'® The HAVA included provisions to ensure
that voters, including those with disabilities, had ac-
cess to a secret and independent ballot, meaning that
they could submir their vorte in private. Y Therefore,
this law ensures thar individuals with mental disabil-
ities have equal access to registration and voting and
prevents states from implementing overly stringent
voter competency standards.

These four acts work together on the federal level
to ensure that individuals with mental disabilities
have equal opportunity and access to vote with
necessary assistance, without being discriminaced
against by the enactment of regulations that do not
apply to the entire voter population. While each state
cstablishes its own voting qualifications, their rules
and regulations must abide by these federal laws.”

State Law Overview

Most states have mental healch—related restrictions
on the right to vote, with difficult-to-interpret re-
strictions that vary from state to state.'” For example,
half of rhe states disenfranchise those wich court-
determined incapacity.w Eleven states have laws
with unclear terms such as “idiots,”
and “non compos mentis,” which Appelbaum argued
“lead to a profound, and arguably unconstitutional,
vagueness about whom they are intended to exclude”

“Insane persons,”
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(Ref. 20, p 849). Ten states, including Massachu-
setts, have laws thae bar voting by individuals who are
“« . . " H .

under guardianship™ and have been found by a
court to lack the capacity to vote.'”

International Considerations

The right of citizens to vote in public elections and
the duty of states to protect these rights are defined
by numerous international creacies, burt che laws that
uphold these rights vary across countries. The United
Nations’ International Covenant on Civil and Polit-
ical Rights has 169 cosignatory parties and protects
the right of every citizen to vote “without unreason-
able restrictions™ (Ref. 21, p 179). Of United Na-
tions Member States with laws or constitutional pro-
visions related to the right to vote for individuals
with mental illness, Bhugra found that over one third
denied che right to vote to anyone with a mental
health disorder, without qualifier.® Only 21
Member States placed no restriction on the right o
vote for citizens with a mental health diagnosis. The
remainder placed some restrictions on voting rights
for persons with mental health impairments, leading
to variable degrees of disenfranchisement around the
globe. For example, the New Zealand Electoral Act
of 1993 protects the voting rights for hospitalized
patients with mental health disorders or intellecrual
disabilities, with few exceptions.” Australian laws,
conversely, do not clearly protect the rights of psy-
chiatric hospital patients, leading to variable applica-
tion of federal provisions.:'yi In Western Australia,
psychiatrists can advocate to suspend the voting
rights of patients they deem incapable of voting.b
The United Kingdom allows for citizens to elect a
proxy to deliver their vote if they are unable to go to
the polls, buc they can lose their right to vote if
deemed to lack mental capacity by a health care
pmvidcr.%

Capacity and Voting

A person’s capacity for a task is generally defined as
whether the person possesses the necessary abilities to
complete the task.”” How a specific symprom would
functionally impact a specific capacity should be
considered.®” In evaluation of specific capacities,
critical factors often include factually understanding
the task and the likely consequences of a decision,
rationally manipulating information, and communi-
cation of a choice that is maintained long enough to
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implement that choice.” A high level of understand-
ing is not necessary; for example, for capacity to make
medical decisions, the amount of information that
needs to be understood is only what one requires to
make a reasonable decision. With regard to voting,
knowledge about politics varies greatly across society.
0 Dunn v Blumstein,™ the Supreme Court held
thar, under the Equal Protection Clause of the 14th
Amendment, Tennessee could not have a yearlong
residency requirement to register to vote because the
durational requirement was not necessary to have
knowledgeable voters or to ensure the ballor box’s
purity.

Voting should require a lower level of understand-
ing and decision-making than does making a will
(distributing onc’s assets), and a much lower level
chan the capacity to enter a contract (which has com-
peting interests) or medical decision-making (which
can have severe consequences). [n balancing the risks
of not allowing someone to vote who is competent
versus allowing someone who is not competent to
vote, the harms are quite limited if a marginally com-
petent person were to vote, versus the large harms of
disenfranchising vorers.>” Appelbaum noted that a
1982 American Bar Association project suggested
that, to be allowed to vote, one must be able to pro-
vide the information required to register to vote.*”
This suggested quire a low bar (i.c., providing one's
name, address, age, citizenship information), which
likely only persons with severe dementia, intellectual
disability, or psychosis would not be able to meet.”’

In general, adults are presumed competent for
tasks unless they are otherwise adjudicated. Guard-
ianship is granted when an adult is incapacitated, and
this limicts the individual’s rights signiﬁcantly.l? A
person under guardianship may have difticuldes spe-
cifically with managing their finances or self-care
without assistance, which is not necessarily related to
the capacity to vote.””*” Though it varies by juris-
diction, those who have guardians are often inter-
preted as being legally unable to vote.”' 1n 2001, a
federal district courr in Maine ruled in Doe v. Rowe
that the automatic exclusion of three people from
casting ballots on the basis of them being under
guardianship for reasons of mental illness violated
their rights to procedural due process and equal
protection from discrimination under the ADA
and the 14th Amendment.”?

Early rescarch demonstrated that persons with
mental illness demonstrate voting patterns common
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to cheir geographic area.”” In Canada, Valentine and
Turner found that cthe voting patterns of institution-
alized psychiatric patients reflected the voting pat-
! Another Ca-
nadian survey of hosplmh/cd psychiatric patients
revealed a hlé’h level of political knowledge among
the patients and concluded that previous laws re-
stricting the voting rlghlq of psx rchiatric patients
were unneccss‘mlv restrictive.”” Similarly, in Israel,
Melamed and Lollgagugs concluded thar facilitating
the right of hospiralized psychiatric patients ro vote
“contribuces to their feeling of being a participating
member of the communiry ... rather than a rejected
minority with no rights” (Ref. 36, p 72).

These studies demonstrate that patients do not
vote in a psychotic or confused manner, and that
voting fosters a sensc of order and belonging. In the
Doe v. Rowe™ decision, criteria for voting capacity
were offered based on the person understanding the
nature and effect of\'oting This standard was meant
to protect the integrity of voring, ensuring that those
who vote have a basic unducmndmo of the voting
process, while not depriving those who wish o vote
of their right to do so. " The assessment of decision-

Al{mg lellll)’ should focus on specific functional
capacities rather than diagnosis or history alone.” 38
For example, one study suggu.tcd that individuals
with mild Alzheimer’s discase likely maintained ca-
Pclthy to vote, while individuals with severe Alzhei-
mer’s disease were likely not competent.”” The Com-
petency Assessment Tool for Voting (CAT-V) was
developed based on Doe criteria, and it includes que-
ries about undu‘smnding, appreciation, reasoning,
and choosing.”” Findings suggested that, in ggnelal
people with setious mental illness living in the com-
munity have the necessary capacities to vote.

Just as there is a risk of undue influence when
writing a will, there is the possibility of undue influ-
ence on voters. For example, it has been alleged by
proponents of voting restrictions that persons with
mental 1llness can bL taken advantage of and ex-
ploxted States have a compelling incerest in pre-
vumng haudulcnt behavior and undue influence in
voting.”” In intellectual disability, concerns may re-
late to the person’s desire to please others.™ Hall-
marks of undue influence in will cases include che

terns O{lhb SLlllOUl]dan L()ﬂll]lUDltY ¥

abuse of a position of trust or power by a beneficiary,
such chat che testator lacks free will.*” Isolation, med-
ications that cloud cognition, and manipulation by
controlling access to substances are also factors con-

sidered in undue influence cases. Consider the hos-
pitalized patient who overhears well-meaning statf
members discussing their political opinions at work.

If these same staft members are fauhldtlng the voting
process, this conversadon may unduly influence the
voter’s choice. Staff should be cognizantof this and help
guard against swaying patients’ decision-making, no
maccer how contentious an election. Schriner and col-
leaguies note chat, because ballots are cast in secrecy, chis

30
can help prevent pressure or threats.”

Field Notes

Recognizing that there was no existing system ro fa-
cilitate voting by hospitalized patients and chat hos-
pitalization is often a barrier to full participation in
citizenship, the Social Justice Coalition (an interpro-
fessional organizacion at the Cambridge Hospital in
Cambridge, MA) aimed to expand the hospital’s pa-
tients’ access to the polls. The organization is focused
on promoting cquity and improving the social, cul-
tural, economic, environmental, and political health
of the communities served. As such, patients who
were hospitalized near Election Day 2016 were of-
fered the opportunity to vote. While all hospitalized
patients were extended an invitation, the resident
psychiatrists spearheading this initiative (J.A.O.,
J.B.M.) took a special interest in the legal questions
raised in trying to help psychiatric inpatients exercise
the right to vote.

According to the Massachuserts Official Absentee
Ballot Application, registered voters who have en-
tered into a hospital or health care facility within five
days of a primary or election day can have a ballot
m‘lilcd to them or elect a proxy to hand-deliver cheir
balloc."" Given this provision in the law, psychiatry
resident volunteers consulted with the Massachusetrs
Election Commission, who advised chat these absen-
tee ballot applications and the ballots themselves
should be hand-delivered to the voters’ local election
office.

With the support of the Cambridge Hospital’s le-
gal team, volunteer resident physicians created edu-
cational material to explain this last-minute absentee
voting procedure, promote awareness among hospi-
tal staff, and provide copies of the absentee ballot
application to patients. Patients were encouraged to
designate a family member or friend as their voting
proxy, and for those without somcone to serve as
proxy, hospital volunteers were made available. On
November 3, 2016, five days before the election, this
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material was distribured through email and physical
copies were delivered to each hospital unit, where
volunteers were also able to educate staff abour this
opportunity. Patients admitted to the hospital after
noon on that day were identified as being potentially
eligible for this opportunity to vote and were ap-
proached by clinical staff and volunteers to facilitate
this process, if they were interested. Onee absentee
ballot applications designated a proxy, the applica-
tions were hand-delivered to the patient’s local elec-
tion office in exchange for the absentee ballot. This
ballot was then hand-delivered to the hospitalized
patient, and thcy voted in private and sealed the bal-
lot. Then the completed balloc was returned in-
person to the local election office.

In the development and execution of this pro-
gram, there were a number of obstacles, the first of
which was a lacl of awareness of these laws and ob-
ligations that health care facilities have to assist pa-
tients who are unable to get to the polls. Federal
statuctes dictate that people with disabilities should
not be subject to discrimination by any private®™*’
or public ;1cility/'/“/i/§ orany facilities receiving federal
financial assistance.”® As such, service providers must
malke reasonable modifications to their policies and
practices to ensure that patients who need help with
the voting process recetve ic.'” At the time of this
project, volunteer resident physicians were unaware
of this mandate and did not seek wider institutional
support. As such, this effort was predominantly sup-
ported by the time and financial resources of the two
resident physician volunteers who served as voting
proxies. This dearth of financial and administrative
resources likely limited the scope of impact that the
program could make, given that the majority of eli-
gible patients requested hospital proxies to submit
their ballots. Depending on where patients were reg-
istered to vote, volunteers were required to drive sig-
nificant distances to submit the ballot. In the case of
psychiatric patients, there was uncectainty among
hospital staff and patients themselves abouc their
right to vote while admirted to an inpadient psychi-
acric unic.

Additional obstacles encountered while enacting
this program included patients not knowing whether
they were registered, or in what town. [n those cases,
resident volunteers needed to call local election of-
fices to confirm registration prior to completing the
absentee ballot application. During these phone
calls, the resident volunteers encountered election
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officials who were equally uninformed or provided
incorrect information about proxy voting for hospi-
talized patients, unearthing another potential barrier
to voting for marginalized patients.

One residenc facilitator (J.A.O.) wrote an article
about this effort,"” and the story was picked up by a
number of other media outlets including Boston
./\/]ﬂgdzim'fm ABC News,"” and I\/I'dl’l(Ctpl’dC(’..S() This
prompted hospitalized patients and providers from
other healch care systems to seck advice on the pro-
cedures used at the Cambridge Hospital due to the
obstacles they encountered when trying to imple-
menc similar programs.

Additional Barriers to Voting

The stigma of mental illness is just one barrier to the
voting rights of psychiatric patients. Additional ob-
stacles include the logistics of gaining entry into fo-
rensic or secure facilities where patients are housed.
As discussed previously, absentee ballots and voting
proxies are ways in which confined psychiatric pa-
tients can vote. Access to the partient is necessary for
these methods to be effective. Forensic and secure
facilities have specific protocols and policies that
have the potential to restrict access to patients.
Cirizenship-oriented care is especially important
at the intersection of the mental health and criminal
justice sysrcms.ﬂ Historically, in the United States,
felons have been ineligible to vote.”” Psychiatric pa-
tients in forensic and sccure facilities may be incligi-
ble to vote based on a felony conviction. However, in
the past decade, some states have revoked the felony
ineligibility statute. Currently, there is a spectrum of
laws restricting felons’ rights to vorte in various ways
(the interested reader is referred to the National Con-
ference of State chislarurcs, which has categorized
individual states).’® Felons retain their ability to
vote, even while incarcerated, in Maine and Ver-
mont.”* Felons lose their voting rights only while
incarceraced in 14 states and the District of Colum-
bia. [n 21 states, felons are ineligible ro vote during
incarceration and automatically have their rights re-
stored after their sentence is complete, which may
include postincarceration supcwision.n In 13 states,
felons are indefinitely ineligible to vote withour ad-
ditional action, such as receiving a governor’s pardon
or comp]cting a postsentence waiting period.SE In
these 13 states, the key ditference is that rights are not
automarically restored, but may be restored by some

s
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additional action, and in some states, certain oftenses
result in permanent disenfranchisement.

Making Accommodations

While great strides have been made to pass the atore-
mentioned laws, there is stll progress to be made,
including becoming more aware of who is responsi-
ble for carrying out the regulations. As previously
described, the VRA requires that people with mental
disabilities be allowed to designate someone of their
choice to assist [hem when voting. "9 This agent can-
not be the vorer's unployu. an agent of tlu em-
ployer, or a representative of the voter’s union.” The
chosen agent must respect the voter’s choices and is
prohibited from making assumptions about how the
individual wants to vote. Interpretation of the mean-
ing of the word “assistance” has ranged from picking
up and returning absentee ballots for patients cur-
rently hospltahad to filling out ballots for individu-
als not physically capable.

Elections ofticials are also 1cquugd to plO\’ldL
mentally disabled voters with assistance.” This assis-
tance may be in the form of making voting systems
readily accessible or making reasonable modifica-
tions to help mentally disabled individuals register to
vote."" One method by which an election ofhual can
fulfill chis obligation is by ensuring that residents of
nursing homes and care settings are aware of how to
apply for, complete, and submit absentee ballots. For
election officials to be able to help voters in their
precinet, they must firse know the rules themselves.
For example, prior to election day, officials are to be
made aware that service animals must be allowed in
the polling place, that people with disabilities are
allowed to have assistance from a person of their

choice, and that additional modifications may be
needed and should be provided to accommodate vot-
ers with disabilities.'

[f a voter is currently staying or living in a facility
that is providing care, such as a hospital, group home,
or nursing home, the facility is required to make
reasonable efforts and modificacions to assist them in
exercising their right to vote."" These efforts should
include providing information about how to register
to vote, how to apply for and submir an absentee
ballot sufficiently in advance, and oftering assistance
if help is needed with these tasks.'! Additional re-
sponsibilities include allowing for voter education
on-site so that residents are able to make informed
decisions.'® To Fulfill chis responsibility, hospital

employees need to be aware of local rules and regu-
lations around voting and to be educated on how best
to have conversations with patients regarding their
right to vote. Event with several agencies responsible
for educating, empowering, and assisting voters with
mental disabilities to access the polls, there appears to
be litde enforcement of these regulations, which
means there is a great need for advocacy.

Role of the General and Forensic
Psychiatrist

General psychiatrists are in a unique position to ad-
dress the barriers to voting among people with men-
tal illness by educating the community about these
rights as well as facilitating means to vote. To do this,
general psychiatrists must be familiar wich the state
laws affecting the voting rights of people with mental
disabilities in the jurisdiction in which they pracrice,
especially in states with specific legal guidelines to
determine whether a person has tlu, capacity to vote.
In addition, guardians should be reminded that the
individual rerains certain capacities, including the ca-
pacity to vote, unless noted otherwise.

Forensic psychiatrists may be asked to determine
whether an individual has the capncity to vote. There
is no consensus on what capacmcs a person actually
requires to be able to vote.”™ Most states restrict the
reasons that a voter’s capacity may be challenged, and
some states do not permit challenges based on the
pereeption of incompctcncc.w As prcviously men-
tioned, the CAT-V operationalized the Doe standard
into a structured assessment tool.”* Although no
standard currently exists to determine an individual's
voting capacity, one may consider administcring the
CAT-V given the pre[iminary dara in individual

cases in which a pu:on right to vote is being chal-
lenged. Other screening tools or psychological ot
cognitive testing do not spcuﬁcally address an indi-
vidual's understanding of the voting process.

After an individual has been adjudicated incom-
petent (o vote, forensic psychiacrists could be asked
to opine about the likelihood of restoration to voting
competence. Although this may not be a common
referral question, the finding of incompetency re-
lated to voting is not necessarily a permanent state.
Certainly, individuals with mental illness may expe-
rience periods of time during which they are more
symptomatic and their decision-making capacities
are compromised. However, with adequate treat-
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Table 1

Suggestions tor Reducing Barriers o Voling by Hospilalized Psychiatric Patients

@ Iducate {acility stall and patients about anti-discrimination Laws that allow hospitalized paticnts o vote ie.g.. intormational handouts and

posters around the hospital),

@ Understand state faws affecting the voling rights of people with mental disabilities.

e [ncourage hospital (o promole voter registration year-round.

@ |iaise wilth local clection commission office.

e Organize staif and volunteers o help hospitalized patients who have expressed desire 1o vote 1o apply for, complete, and submit absentee

ballots,

ment, it is likely thac individuals with mental illness
can be restored to voting capacity.

The voting rights of psychiatric patients are an
integral component of the citizenship-based model
of psychiatric care.” As Kelly points out, a large pro-
portion of psychiatric inpatients are often unaware of
their right to vote, which likely contributes to their
decreased participation in elections.”® Nash con-
cludes in his work on social inclusion that “having
the right to vote in principle is one thing, being able
to exercise it is another and mental health profession-
als should be fully aware of this” (Ref. 56, p 702).

These observations and the residents” experiences
described in this article demonstrare the need to raise
awareness among both patients and providers. Table
I provides suggestions fov psychiatrists and other
mental health protessionals to help address the bar-
riers to voting in the psychiatric population.

Countries around the world have recognized the
importance of the voting rights of individuals with
mental illness and have made strides to protect these
rights. In the United States, the VRA, NVRA, ADA,
and HAVA were passed to protect the suffrage of
marginalized populations. Recognizing that persons
with psychiatric disabilities may face unique barriers
to voting, such as inpatient hospitalization, guard-
ianship, and the perception of incompetence, these
laws obligate health care providers to facilitate pa-
tients’ access to the polls. As Rowe and Baranoski
conclude, “the citizenship of all strengthens the
community as a whole and enhances the citizenship
of each member, while the non-citizenship of some
impoverishes the community and weakens the citi-
zenship of each member”™ (Ref. 57, p 263). This cit-
izenship-oriented approach to care not only respects
a patient’s health, burt also their rightful place in
society.
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